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IN THE COURT OF APPEALS, STATE OF UTAH 
OREM CITY, 
Plaintiff/Appellee, 
vs. Case No. 
GARY KERN, Appellate No. 930675-CA 
Category No. 
Defendant/Appellant. 
BRIEF OF APPELLANT 
STATEMENT OF JURISDICTION 
Appellant appeals from a finding of guilt in this criminal 
action alleging the court denied him due process by refusing a jury 
in a class B misdemeanor action. The Utah Court of Appeals has 
jurisdiction in this matter pursuant to Rule 3 and 4, Utah Rules of 
Appellate Procedure; Article 1 §12, Constitution of Utah; and Rule 
26, Utah Rules of Criminal Procedure. 
ISSUES 
The issue presented for this court's decision is whether a 
criminal Defendant, charged with a class B misdemeanor, is entitled 
to a trial by jury where one has been demanded in writing more than 
10 days prior to the date of trial. 
STANDARD OF REVIEW 
A trial court's determination of a Defendant's right to a jury 
trial presents a question of law. Questions of law are reviewable 
upon appeal for correctness. Ward v. Richfield City, 798 P. 2d 757, 
759 (Utah 1990). The trial court's decision on questions of law 
are entitled to no deference and should be reviewed on appeal for 
correctness. Id., MacKintosh v. Hampshire, 832 P.2d 1298, (Utah Ct. 
App. 1992) . In the event this Court determines the decision by the 
trial court constitutes a mixed question of fact and law, a 
correction of error standard applies, or the "clearly erroneous 
standard of Utah, R. Civ. P. 52(a)" Termunde v. Cook, 786 P.2d 
1341, 1342 (Utah 1990)(per curiam). 
STATEMENT OF DETERMINATIVE LAW 
This case is controlled by Rule 17(d), Utah Rules of Criminal 
Procedure; Article 1, Section 10, Constitution of Utah; Amendment 
VI, and XIV, U.S. Constitution; and the unpublished decision of 
Johnson v. Spanish Fork City, 880436-CA (Utah App. 1989). 
STATEMENT OF THE CASE 
This is an appeal from a conviction of a class B misdemeanor. 
Defendant and Appellant claims he was denied due process by the 
trial court hearing the matter without a jury when a jury was 
demanded, in writing, more than ten days before trial. 
On or about June 21, 1993, Defendant/Appellant Gary R. Kern 
2 
was cited by Uniform Citation or Information for a violation of 
Utah Code Section 41-6-46, a class B misdemeanor (see exhibit 1) . 
On August 24, 1993, Defendant appeared by and through his 
counsel James G. Clark, entered a plea of "not guilty" to all 
charges and demanded the action to be tried before a jury (see 
exhibit 2) . Thereafter, the case was set for trial on September 
24, 1993 at 9:00 a.in, (see exhibit 3). 
On September 24, 1993, Defendant appeared in the Orem Circuit 
Court where the case was heard without a jury and over Defendant's 
objection and request for a continuance- Defendant was found 
guilty of the offense as charged and sentenced by the Court (see 
exhibit 4). It is from this judgment Defendant appeals, requesting 
this court to remand this case to the trial court for retrial 
before a jury. 
SUMMARY OF ARGUMENT 
Defendant and Appellant claims he was denied due process of 
law by the court denying him a jury trial. Utah Code Section 41-4-
4-46 is a class B misdemeanor, carrying maximums of 6 months in 
jail and a $1000 fine. 
ARGUMENT 
DEFENDANT IS ENTITLED TO A TRIAL BY JURY IN A CRIMINAL ACTION 
CHARGING A VIOLATION OF A CLASS B MISDEMEANOR 
9 
Defendant and Appellant was charged with a violation of Utah 
Code Section 41-6-46, a class B misdemeanor. 
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Pursuant to the sixth amendment of the U.S. Constitution, "In 
all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the state and 
district court wherein the crime shall have been committed . • .ff 
United States Constitution Amendment VI. 
The rights of the United States Constitution are extended to 
the citizens of the States pursuant to the Fourteenth amendment, 
which provides, in part, 
All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No 
State shall make or enforce any law which shall breech 
the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, 
liberty, or property without due process of law; nor deny 
to any person within its jurisdiction the equal 
protection of the laws. 
United States Constitution, Amendment XIV, Section l. 
Pursuant to Article 1, Section 12, of the Constitution of 
Utah, all persons accused of crime have certain fundamental and 
state constitutional rights, lf[t]he right . . . to have a speedy 
public trial by an impartial jury of the county or district in 
which the offense is alleged to have been committed, and the right 
to appeal in all cases." The right to a jury trial is not absolute 
for misdemeanor criminal cases in the State of Utah, but is 
provided if properly requested. Utah Code Section 78-4-19 (1987) 
provides, in relevant part: 
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Either party in a criminal action may demand a jury where 
one is allowed, but the demand to be effective must be 
filed with the clerk of the circuit court and a copy 
served upon the opposing attorney or party not less than 
ten days prior to the date set for the commencement of 
trial, 
la. I'.J I /(ill, Utah Ruin*; of Procedure piovit'o:- "-• * i--o ses shall 
be tried without a juty nnlep? +"h^  O P fen-, . . . \v . .id 
at least 10 days prioj to trL: : ' •.<•_• . ..L* -m;-. rs otao rwioe, -To 
inry shall he illov/od m the iridi <r ;o~ infract o^ o number 
of jurors in cases is controlled bv i
 ;- -.- - e 
17(e) ) , which section presides • • . •• rrait •.: m: - iall 
innsist M| h jurors in ; - A misdemeanor trial, 4 jurors ; - •-
class B or C misdemeam, *;-.,! ar^ A jurors in a ci v;i 1 t:
 ;. " 
Section 73-46-5(3), Uta; . ;a»* as amended 1992). 
Il in iJuo O M S G , Dc^fendant Koo n ' u\s oliarqed i • aa offense 
carrying a possible punishment of six months in ]al ooordim.j.1 y, 
Appellant was entitled to request a jury trial- The record 
indicates that a demand i on jut y tr la ! was made on Defendant's 
behalf on the 24th of August, 1993, with an appropriate Certificate 
of Service upon Ed Berkovich, the Orem City Prosecutor, Since the 
"la.J was not scheduled until] the ;M bh ol; September, 190: Uie 
demand for a trial by jury was properly filed more than lavs 
prior to the date set for trial in this matter, It is £cv~ these 
stated reasons Lhat Dc?fondant was entitled to i I i oil l>, 
feels that his substantial rights were violated by the court 
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failing to allow for a jury trial in this matter. Therefore, the 
conviction should be reversed and remanded. 
CONCLUSION 
Defendant fulfilled all requirements to demand and obtain a 
trial by jury in this case. Despite proper demand, the court 
required a bench trial. Therefore, Defendant's substantial rights 
were violated and this matter should be reversed and remanded to 
the trial court for retrial before a jury, 
DATED AND SIGNED this ^Z day of April, 1994. 
JAMaTG. CLARK 
Attorney for Defendant/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
foregoing BRIEF OF APPELLANT, postage prepaid, addressed as 
follows: 
Ed Berkovich 
OREM CITY PROSECUTOR 
56 N State 
Orem UT 84057 
DATED AND SIGNED this 2% day of April, 1994. 
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APPENDIX EXHIBIT 2 
JAMES G. CLARK, USB #3637 
Attorney for Defendant 
96 East 100 South 
Provo, UT 84606-4603 
Telephone: (801) 375-6092 
IN THE FOURTH JUDICIAL CIRCUIT COURT OF UTAH COUNTY 
STATE OF UTAH, OREM DEPARTMENT 
OREM CITY, APPEARANCE, PLEA AND JURY 
DEMAND 
Plaintiff, 
vs. Criminal No. 935004224 
GARY KERN, Citation No. 1026591 
Defendant. 
/ 
COMES NOW the Defendant Gary Kern, by and through his counsel 
James G. Clark, and hereby enters a plea of "not guilty" to all 
charges against Defendant and demands that the above-entitled 
iction be tried before a jury. 
DATED AND SIGNED this j?^day of August, 1993. 
G. CLARK 
ey for the Defendant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of the 
Dregoing APPEARANCE, PLEA AND DEMAND FOR JURY, postage prepaid, 
Jdressed as follows: 
Ed Berkovich 
OREM CITY PROSECUTOR 
56 N State 
Orem Ut 84057 
DATED AND SIGNED this Xrf* day of August, 1993 
APPENDIX EXHIBIT 3 
FOURTH CIRCUIT COURT, STATE OF UTAH 
UTAH COUNTY, OREM DEPARTMENT 
CITY OF OREM 
Plaintiffs), 
vs. 
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96 EAST 100 SOUTH 
PROVO, UT 84606-4603 
Defendant(s). 
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